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1.

Introduction

The Mental Capacity Act (MCA) 2005 and the Deprivation of Liberty Safeguards
(DoLS) provide a framework to empower and protect people who may lack capacity
to make some decisions for themselves. It makes it clear who can take decisions on
behalf of others and in which situations, and how they should go about this. It also
allows people to plan ahead for a time when they may lack capacity.
Greater Manchester Mental Health NHS Foundation Trust (GMMH) will ensure that
service users experience high quality care, treatment and support that meets their
needs and protects their rights.
Guidance on the Act is provided in the MCA Code of Practice. People who have a
duty to have regard to the Code include those working in a professional capacity e.g.
doctors, social workers and nurses and those paid to provide care.
1.1 Purpose
The purpose of this policy is to support staff in the effective implementation of the
MCA and DoLS, to ensure service users’ rights are upheld and that staff act in the
service user’s best interests at all times when making decisions under MCA and
DoLS.
1.2

Scope

This policy applies to all health and social care staff, including bank/agency staff and
volunteers, working in GMMH NHS Trust and its partner organisations who are
working with vulnerable people who may have the capacity to make some of their
own decisions.
2.

Definitions

Abbreviation
Mental Capacity Act
Mental Health Act
Code of Practice
Independent Mental Capacity Advocate
Office of the Public Guardian
Lasting Power of Attorney
Deprivation of Liberty Safeguards
Responsible Clinician
Best Interests Assessor
Approved Mental Health Professional
The Mental Health Act and Mental Capacity Act Compliance Committee

Acronym
MCA
MHA
CoP
IMCA
OPG
LPA
DoLS
RC
BIA
AMHP
MHACC

The Mental Capacity Act 2005 (MCA) - The statutory framework for acting and
making decisions on behalf of individuals over 16 years old who lack the capacity to
make particular decisions for themselves or who have capacity and want to prepare
for a time when they may lack capacity in the future. (MCA CoP: Ch 1).
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Mental Capacity - Defined in the MCA Code of Practice as referring to, ‘A person
who has capacity to make a particular decision or take a particular action for
themselves at a time the decision or action needs to be taken’. The legal definition
appears in section 2 of the Act (MCA CoP: Ch 4)
Deprivation of Liberty Safeguards (DoLS) - is the legislation in England and
Wales (part of the Mental Capacity Act 2005) that provides the procedures and rules
governing a deprivation of liberty in care homes and hospitals. Deprivation of liberty
is the term used in Article 5 of the European Convention of Human Rights which
states that everyone has the right to liberty and it can be taken away in certain
circumstances but only if legal processes are used. A Deprivation of Liberty is the
level of restraint used that results in the person being under continuous supervision
and control and is also not free to leave (the ‘Acid Test’ from the Cheshire West
Judgement). The MCA framework allows restraint and restrictions to be used – but
only if they are in a person’s best interests. Extra safeguards are needed if the
restrictions and restraint used will deprive a person of their liberty as per the ‘Acid
Test’. These are called the Deprivation of Liberty Safeguards (DoLS). DoLS, is
sometimes referred to as just DoL and can only be used if the person will be
deprived of their liberty in a care home or hospital. In other settings the Court of
Protection can be asked if a person can be deprived of their liberty. (MCA CoP:
paras. 6.13-6.14, 6.49-6.54, 7.44, 13.2, 13.16).
Mental Health Act (MHA) - The Current Act was first introduced in 1983 and further
amended in 2007. The MHA sets out how you can be treated if you have a mental
disorder. (MCA CoP: Ch 13).
Decision Maker – This will be the person who is to provide the intervention and
could be anyone who is making welfare or health decisions in relation to the care
and treatment of a person who lacks capacity. This can be a carer or a relative who
makes decisions about everyday matters. Who the decision maker is will depend on
the person’s circumstances and the type of decision to be made. (MCA CoP: Ch 5
and paras. 10.4, 10.21-10.29, 13.3, 13.10, 13.27)
Consent is the voluntary and continuing permission of a person to be admitted to
hospital and/or given a particular treatment, based on sufficient knowledge of the
purpose, likely effect and risk of that treatment, including the likelihood of its success
and any alternatives to it. Permission given under any unfair or undue pressure is not
consent. Persons who lack capacity to consent cannot consent. Compliant
acceptance of any intervention, including admission to hospital is not consent
Independent Mental Capacity Advocate (IMCA) - A form of advocacy introduced
by the MCA 2005. The IMCA helps vulnerable people to make important decisions
about serious medical treatment and changes in accommodation where they have
no family or friends who would be appropriate to consult about these decisions or
where there is a conflict between those supporting them. (MCA CoP: Ch 10 and
paras. 5.51, 6.9, 6.16, 13.46-13.48).
Restraint and/or Restriction – The use of threat or force where an incapacitated
person resists or any restriction of movement whether or not the person without
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capacity resists. (MCA CoP: paras. 6.11, 6.15, 6.39-6.44, 6.47-6.53, 7.43-7.44,
8.46, 13.5).
Enduring Power of Attorney (EPA) - The legal authorisation to act on someone
else’s behalf regarding their property and affairs. This has been replaced by the LPA
but if in place before 2007 is still legally viable. (MCA CoP: Ch 7; see also LPA
below)
Lasting Power of Attorney (LPA) - Enables a capacitous individual to grant
authority to one or more persons to make decisions on their behalf in relation to
health, welfare, property or financial matters specified in the LPA document. These
powers can include giving or refusing consent to medical examination and/or
treatment as specified in the LPA. (MCA CoP: Ch 7 and paras. 5.2, 5.13, 5.49, 5.55,
6.54-6.55, 8.30, 9.33, 13.38-13.45,14.7-14.14, 15.39-15.42, 16.9-16.16).
The Public Guardian - An officer established under s.57 of the Act. The Public
Guardian is supported by the Office of the Public Guardian (OPG), which supervises
deputies, keeps a register of deputies, LPAs, EPAs, checks on what attorneys are
doing and investigates any complaints about attorneys or deputies (MCA CoP:
paras. 7.14-7.17, 7.69-7.74, 7.78-7.79, 8.5, 8.35, 8.69-8.77, 14.8-14.22 ).
Court of Protection – This is the specialist court set up under the MCA to deal with
all issues relating to people who lack capacity to take decisions for themselves (MCA
CoP: Ch 8 and paras. 5.33-5.36, 6.18, 7.45-7.49, 9.35, 9.54, 9.67-9.69, 12.3-12.4,
12.7, 12.10, 12.23-12.25, 15.40-15.44)
The Trust is Greater Manchester Mental Health NHS Foundation Trust (GMMH).
‘Person’ is the term used throughout this document to reflect the language of the
MCA Code of Practice, but terms such as ‘community patient’ or ‘service user’ may
be preferred locally.
Children and Young People are defined as follows in the code: Children – under
the age of 16; young people – ages 16 or 17 (MCA CoP: Ch 12).
The Mental Health Act and Mental Capacity Act Compliance Committee (MHACC) – The Committee with responsibility for overseeing the Trust’s compliance
with the Mental Health Act and its Code of Practice and the mental Capacity Act
including Deprivation of Liberty safeguards (DoLS)
Managing Authority are hospitals and care homes (registered under the Care
Standards Act 2000). The managing authority has responsibility for applying for
authorisation of deprivation of liberty for any person who may come within the scope
of the deprivation of liberty safeguards.
Supervisory Bodies are organisations, e.g. a Local Authority, that are responsible
for considering requests for authorisation, commissioning the required assessments
and, where all the assessments agree authorising the deprivation of liberty.
Standard Authorisation is an authorisation given by the Supervisory Body after
completion of the statutory assessment process, giving lawful authority to deprive a
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relevant person of their liberty in the relevant hospital or care home. This can last for
a maximum period of twelve months.
Urgent Authorisation the managing authority can grant itself urgent authorisation if
the need for a DOLS is urgent and must begin before a request can be dealt with. This
may be extended by a maximum of a further seven days by the Supervisory Body.
Urgent Authorisation gives the Managing Authority lawful authority to deprive a
person of their liberty whilst the standard authorisation process is undertaken.
Best Interest Assessor (BIA) is a specially trained professional who is responsible
for conducting a range of assessments to ascertain whether an authorisation for
deprivation of liberty should be granted. The best interest assessor is appointed by
the Supervisory Body.
Approved Mental Health Professional (AMHP) is an approved health or social
care professional with the necessary skills in undertaking assessments under the
Mental Health Act 1983 (as amended 2007). Many AMHPs are also BIA qualified
and can undertake certain assessments under DoLS.
Mental Health Assessor is a Section 12 Approved Doctor or a Registered Medical
Practitioner (with at least 3 years post registration experience in the diagnosis or
treatment of mental disorder) who has completed the necessary Mental Health
Assessor training.
3.

Duties

3.1

Board/Lead Committee

The Mental Health Act and Mental Capacity Act Compliance Committee (MHACC)
are responsible for the ratification and monitoring of policy
3.2

Executive Directors

Monitoring governance arrangements
3.3

Director of Nursing and Governance

The designated Executive lead responsible for the implementation of this policy.
3.4

Medical Director

Dissemination to medical staff
3.5

Head of Mental Health Legislation and Policies

The Head of Mental Health Legislation and Policies is responsible for the
development and review of this policy and for upholding standard/urgent applications
to the supervisory body for authorisation and for quality assurance processes around
MCA and DoLS. In conjunction with the Head of Child and Adult Safeguarding, they
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also have responsibility for providing leadership, support and advice in regards to the
MCA and DoLS.
3.6

Head of Child and Adult Safeguarding

The Head of Child and Adult Safeguarding, in conjunction with the Head of Mental
Health Legislation and Policies, has responsibility for providing leadership, support
and advice in regards to the MCA and DoLS.
3.7

Heads of Service

To ensure compliance within their Divisions
3.8

Managers

To ensure compliance within their locality
3.9

Registered Practitioners

Registered Practitioners are required by their relevant codes of professional practice
to ensure that the care and treatment provided to service users is lawful, recorded
and adheres to this policy. Registered Practitioners include those staff accountable
to a Professional Regulator. Regulators include the General Medical Council,
Nursing and Midwifery Council and the Health and Care Professions Council. The list
is indicative and does not mean to exclude other Regulators not listed.
3.10 All Staff and Volunteers
All staff and volunteers are responsible for ensuring that they understand and comply
with Trust policy, procedures and protocols for MCA/DoLS relevant to their role,
ensuring that the rights of individuals are protected.
3.11 MHA Department
Locality MHA Managers are responsible for providing appropriate advice and support
in relation to administration processes for all mental health legislation, which is easily
available to all clinicians and practitioners in the Trust throughout office hours.
4.

Processes and Procedures

4.1

The relationship between the MCA and the MHA

Only a person without capacity is subject to MCA DoLS whereas the MHA can be
used for a person with or without capacity. In deciding on the detention of a person
who lacks capacity, and the possible use of the Deprivation of Liberty Safeguards
and where the MHA may apply, consideration should be made as to what is the least
restrictive method of detention in the particular case, having taken into account all
the relevant factors. Further guidance on this issue is contained in the MHA CoP
Ch.13 and also in the flow charts at Appendices 1 and 2.
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For persons detained under the MHA, the consent to treatment provisions contained
in Part IV will supersede the provisions of the Mental Capacity Act in the areas
covered in Part IV, with the exception of s.58(a) MHA in relation to ECT.
For all persons who lack capacity, any decisions taken with regard to care or
treatment are governed by the MCA. This includes detained individuals where the
care and treatment under consideration is not covered by the MHA (for example
necessary physical care that is not directly related to their mental disorder.
4.2

The Five Statutory Principles of the MCA Explained

The Five Statutory Principles are:


A person must be assumed to have capacity unless it is established that
they lack capacity: Every adult has the right to make his or her own
decisions and must be assumed to have capacity to do so unless it is proved
otherwise. It is necessary to demonstrate ‘on the balance of probabilities’ that
a person lacks capacity to make the decision in question at the time of the
decision. This lack of capacity must be due to a disturbance or impairment of
the mind or brain. A lack of capacity for one decision does not mean that a
person lacks capacity to make other decisions that affect them. Assumptions
cannot be made based on a person’s age, appearance, illness or condition
(mental health, dementia, learning disability etc.)



A person is not to be treated as unable to make a decision unless all
practicable steps to enable them to do so have been taken without
success: All individuals have the right to be supported in making their own
decisions and must be given all appropriate help before concluding that they
cannot make their own decisions. All practicable steps must be taken to
support the involvement of the individual in the decision-making process and
information relevant to the decision must be presented in a way that the
person can understand. This may include using different means of
communication, interpreters or the provision of information in an accessible
format. The use of appropriate communication may prevent unnecessary
intervention in people’s lives.



A person is not to be treated as unable to make a decision merely
because they make an unwise decision: Having the right to take risks is an
individual choice. However, a pattern of unwise or eccentric decisions might
prompt staff to consider whether further assessments are required e.g., risk,
physical health and/or capacity Assessments or other safeguarding concerns.



An act done, or decision made, under the MCA for or on behalf of a
person who lacks capacity must be done, or made, in their best
interests: Best interests – The starting point when deciding on best interests
is what the person’s wishes are or would have been. Practitioners must make
a strong enough case for not doing what the person wants, or for doing
something that they wouldn’t want. Otherwise the decision could develop into
what the practitioner thinks is best rather than what the person actually wants.
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This was highlighted in the Supreme Court judgement in Aintree University
Hospitals NHS Foundation Trust v James ([2013] UKSC 67) which suggested
that decisions should be made through the ‘prism of P’s likely or actual
wishes’. Hence, the emphasis of the ‘objective best interests’ test should be
on the person’s own views as being a core aspect of the ‘objective best
interests’ test. Consideration also needs to be given to consulting with all
relevant and appropriate parties e.g., family, carers, IMCAs etc. The Code
also provides a “Best Interests Checklist” at para 5.13 which needs to be
referred to when making these decisions. A Best Interest meeting, where
decisions may be made about a person’s best interests cannot take place
unless a formal assessment of capacity has been completed.


4.3

Before the act is done, or the decision is made, regard must be had to
whether the purpose for which it is needed can be as effectively
achieved in a way that is less restrictive of the person’s rights and
freedom of action. – However, in some instances the chosen option may not
necessarily be the least restrictive one, if a more restrictive option is
considered to be in their best interests.
Capacity

4.3.1 When should capacity be assessed?


Staff must presume that a person has capacity unless it is established
otherwise. If there is doubt that the person has capacity then staff must
practice ‘Professional Curiosity’ to explore and understand what is happening
and why.



Decisions around capacity must always be fully documented in the person’s
records and must evidence how a decision has been reached. It will be
dependent on the seriousness and complexity of the decision in terms of the
kind of documentation that will need to be completed. Paris includes a Mental
Capacity Record form which is the agreed form for recording capacity
assessments and a copy of this can be found at Appendix 3 for reference.

The MCA makes clear that any assessment of a person’s capacity must be ‘decision
specific’, this means that:


The assessment of capacity must be about the particular decision that has to
be made at a particular time and it is not about a range of decisions.



If someone cannot make complex decisions this does not mean that they
cannot make simple decisions, e.g. it is possible that someone with learning
disabilities could make decisions about what to wear or eat but not about
whether or not they need to live in a care home.



You cannot decide that someone lacks capacity based upon their age,
appearance, condition or behaviour alone.
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4.3.2 Who can decide whether or not a person has capacity?
Any appropriately trained person working for The Trust can decide whether or not a
person has capacity. However, although relevant assessments may be conducted
by other staff, the final decision will be taken by the decision-maker, as they are the
person making the decision about the actions to be taken in the person’s best
interests.
The decision-maker will only be protected from criminal and civil liability if they are
reasonably satisfied that the person lacks capacity in the material regard(s) and that
the action to be taken is in the person’s best interests.
4.3.3 Examples of decisions, who should make them and other issues


Day to day decisions e.g. choice of meals, daily living decisions - The staff
member most directly involved with the person at the time assesses capacity
to make the decision in question taking into account the principals of the MCA
(see below).



Consent to medical treatment - A doctor or other registered professional must
decide whether the person has capacity to consent to particular issues e.g.
choice of medication, physical investigations, See also the Consent to
Treatment Policy: https://newintranet/Policies/gmmh-policies/mentalhealth/PublishingImages/Pages/consent_to_treatment/Consent%20to%20Tre
atment.pdf



Capacity regarding finances - An example of a situation in which you may
question financial capacity could be when a person is giving their family
money. The person may agree to do this to ensure that they continue to feel
like part of the family as they could be ostracised if they refused. The person
could have capacity to manage their finances but be choosing to make unwise
decisions. This would require a safeguarding care plan. However, it is
important to consider that if someone lacks capacity to make a decision
because they are being subjected to undue influence, rather than due to any
impairment, then this falls outside the scope of the MCA. Legal advice should
be sought in serious cases and it may be necessary to apply to the High Court
to exercise its inherent jurisdiction power.



Housing and Tenancy - Where a person lacks capacity to make a decision as
to where they should live a Best Interest meeting will be held to look at the
available options and decide which option best meets their needs. If the
person refuses to end an existing tenancy an application to the Court of
Protection should be made.



Where a decision has to be made on behalf of another it should only be made
within the scope of the decision makers role. E.g., a support worker may
assist a person to make a decision about a meal but it may be inappropriate
for the same staff member to assist the person to make a decision about
where the person may live.



A person with an impairment of, or disturbance in, the functioning of their mind
or brain may also experience coercion and controlling behaviour from another
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person(s). Where capacity is in doubt, it will be necessary for the care coordinator or safeguarding investigator to detail whether capacity may be
impaired by the mental impairment, or the coercion, or both.


Psycho-social aspects should be considered when assessing capacity, such
as the impact of mood, anxiety, beliefs, values and social cognition on a
person’s capacity to make a specific decision.

Examples of decisions not within the scope of the MCA:





Decision to vote
Decision to marry/civil partnership
Divorce
Adoption

4.3.4 How is capacity assessed?
Where there is doubt about capacity the person should be given support and
encouragement to make their own decisions, including being provided with all of the
relevant information in a format that they can understand. If there is still reasonable
doubt about the person’s ability to make an informed decision after these attempts
have been made then the two-stage test of capacity should be applied. Before
carrying out a mental capacity assessment, the assessor must introduce it to the
person being assessed and explain the possible outcomes.
Enhancing someone’s capacity is a legal requirement and this can occur before,
during and after the assessment. Every effort should be made to find ways of
communicating with someone before deciding that they lack the capacity to make a
decision based solely on their inability to communicate. For example, simplifying the
language used or using interpreters, easy-read leaflets for particular investigations,
medication leaflets or using the Choice and Medication website at the following link:
(https://newintranet/Policies/gmmh-policies/mentalhealth/PublishingImages/Pages/consent_to_treatment/Consent%20to%20Treatment
.pdf.
Very few people will lack capacity on the grounds of communication alone but it
might include people who are unconscious or in a coma. In many other cases, such
simple actions as blinking or squeezing a hand may be enough to communicate a
decision. Generally, capacity assessments require open questions if possible (ones
that require more than a yes/no answer) but sometimes, due to the person having a
language impairment, closed questions may be the only option. In this case, it is
important to make sure that the same question is asked in different ways to make
sure that the person is able to fully understand what is being asked, for example, “do
you need help to take your medication?” and, “can you take your medication yourself
without help?”. The input of professionals with specialised skills in verbal and nonverbal communication is likely to be required when making decisions in this area.
Simple things, such as picking the time of day when the person is most alert, making
sure that they have their glasses and/or hearing aid or getting someone they trust to
explain the relevant information to them, can help someone’s understanding. The
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latter can also reduce the person’s anxiety levels, which will help their attention and
memory. Providing information slowly and breaking it down into small chunks in a
quiet environment can help someone pay attention and take in information. In
addition, it can be helpful to provide written information or, if the person has trouble
reading, visual aids such as line drawings or photographs. These can also help
someone to retain the information.
Repetition of information usually helps most people to retain more and it can also
help for the person to put the information into their own words and rehearse it
themselves. Alternatively, the information-giving session can be recorded for the
person to play back to themselves. Carrying out the capacity assessment over more
than one session can help someone to retain the information and process it in their
own time.
In most situations, it is acceptable for the assessor to help someone to compose a
list of pros and cons for each of the options (including non-desirable ones) or even
for the assessor to provide them to see if the person agrees. This should include the
possible impact on other people implicated in the decision, for example, if the person
reports that his wife will look after him then the person needs to be able to see that
this would put pressure on his wife who may already have numerous other
responsibilities. Using a written balance sheet approach can help the person to use
and weigh up the information for each option to come to an informed decision. A
balance sheet is available on Paris to support this process. If the person is unable to
see the consequences of their decision then a decision-tree can be used. This is a
flow-diagram of what will happen if the person chooses one option or the other at
each point they need to make a decision. Finally, it is important to check the
person’s reasons for their choice, as something that could be remedied, such as
anxiety over the unknown, could be influencing their decision.
In some instances, mental capacity can fluctuate. If the person retains capacity at
the time the decision needs to be made long enough to make an informed decision
then that decision remains valid unless and until s/he makes a further informed
decision to the contrary. Consequently, if that person subsequently loses capacity, a
capacity assessment will be required but their previous informed decision must be
taken into account when reaching a best interests decision on her/his behalf. When
a decision is of an ongoing nature, for example, managing finances, then the person
must be able to retain the information over a longer period as, in effect, they have to
make decisions about managing finances every day and they will not have the
support of staff to remind them of the relevant information each time they want to
make a decision about their finances. In these cases, fluctuating capacity may mean
that the person is deemed not to have the capacity to manage their finances. As
someone may regain capacity to make a decision, mental capacity assessments
often need to be reviewed at a stated date in the future.
It is important to make sure that the person understands the relevant information in
relation to their own circumstances, in that they have insight into their difficulties and
believe that the information relates to them. It is not enough to just understand the
words presented. The person should also be able to understand how their difficulties
would affect them in a different situation, for example, at home rather than in
hospital, be aware of potential risks and be able to come up with solutions to
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possible problems that may occur, for example, waiting for someone else to help
them rather than trying to do the activity themselves without help.
An assessment of capacity must be made on the balance of probabilities – is it more
likely than not that the person lacks capacity? The staff member must show in their
records how they have reached their decision that the person lacks capacity to make
the particular decision. It is good practice to make recommendations for the person
following a capacity assessment, whether or not they have capacity, for example, to
review the capacity assessment at a future date or to provide support for the person
is certain aspects of the decision domain.
4.3.5 The two stage test of capacity
1 - Is there an impairment of or disturbance in the functioning of the persons mind or
brain? (It does not matter whether this is temporary or permanent).
If the answer is yes then you must answer point 2
2 - Is the impairment or disturbance affecting their ability to make the specific
decision?
You must answer point 2 before proceeding further.
If after all appropriate help and support has been given to the person and they still
cannot:
 understand the information relevant to the decision
 retain that information
 use and weigh that information as part of the process of making the decision
 communicate their decision (whether by talking, using sign language or any
other means
then the person will be recognised as not being able to make the particular decision.
4.3.6 Who else can be involved?
Staff must not make an assessment of capacity without gathering relevant
information from family, friends, carers and relevant professionals. The individual
who is assessing capacity must be aware of all of the relevant information, and
decide what the salient points are, before the assessment as otherwise it is
impossible to know if the person is understanding the information correctly. The
assessor must also be aware of the threshold of understanding what is required from
the person for that specific decision and not set this higher than the ‘average person
in the street’ would need to know. Usually this means that the person has to have a
general understanding of the salient points and does not need an in-depth
understanding of every aspect of the situation. Some decisions have case law
stating the thresholds required.
Where complex or serious decisions are required it may be necessary to consult with
other professionals to assess capacity. This could be a specialist clinician who has
clinical experience of specific disorders and is familiar with caring for people with
certain illnesses or an expert in mental capacity assessments. It is essential to
undertake a full capacity assessment using the Mental Capacity Record form on
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Paris. The Decision Maker will usually make the decision about when it is
appropriate to involve a doctor or other relevant expert. Examples are:
 The gravity of the decision or its consequence
 Where the person concerned disputes a finding of incapacity
 Where there is a disagreement between family members, carers and/or
professionals as to the person’s capacity.
4.3.7 Refusal to be assessed
No one can be forced to undergo an assessment of mental capacity. The
consequence of a refusal to undergo an assessment should be fully explained to the
person and this would need to be recorded in Paris and may require escalation
further depending on the situation. Refusal of assessment must be recorded on
Paris as an intervention - Mental Capacity Assessment Refused (Code: MCAR).
Further opportunities should be offered to the person to maximise the possibility of
engagement, discussions should also be held where possible with other
professionals, carers, family etc. Sometimes assessing someone’s capacity in a less
formal way can help reduce the stress of the assessment, for example, whilst
walking round the hospital. Often, explaining that it is an opportunity to express their
point of view can help. If the person refuses to undergo a mental capacity
assessment and there is doubt about their ability to consent or refuse treatment, an
assessment of capacity in terms of a balance of probability can be undertaken
without the person’s permission as long as it is in the person’s best interest.
Where there are serious concerns regarding the person’s mental health, then
assessment under the Mental Health Act may be required.
4.3.8 Challenges to an assessment
An assessment of capacity may be challenged by the person or by a relative, friend
or carer, or by another professional.
In circumstances where there is a dispute the following could help in seeking a
resolution:  Seeking a second opinion
 Making a complaint under the Trust Complaints Procedure
 Going to mediation
 Holding either a formal or informal professionals meeting
 Involving an advocate (not an IMCA) who is independent of all the parties
involved
 By application to the Court of Protection to seek a ruling
Disputes may cause delays therefore consideration needs to be given to:
 The decision being made
 Level of risk
 Relevant policies, procedures and protocols
 Duty of care
 Impact of delays
 Support from senior managers
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4.3.9 Recording of Assessments
Thorough recording of the processes that have been carried out in establishing the
decisions undertaken, and whether the concept of ‘best interest’ has been followed,
is extremely important. Any record you keep might in the future can be referred to if
there is a dispute or as part of legal proceedings.
The Mental Capacity Record form must be completed on Paris to assist in the
process for establishing capacity and also provides a written record of any
considerations and decisions made regarding capacity.
Practitioners should remember that there is an assumption of capacity in every case.
It is only where there is a doubt about capacity that an assessment/recording form
needs to be completed.
4.3.10 Information Sharing for Adults
Information sharing for Adults is covered by legislation and these include the
common law duty of Confidentiality, the Data protection Act 2018, the General Data
Protection Regulations (GDPR), The Human Rights Act (specifically Article 8 right to
private and family life ) and the Crime and Disorder Act 1998. A useful reference,
‘The Seven Golden Rules of Information Sharing’ is provided at Appendix 3 and
GMMH’s ‘Information Sharing Policy’ is available at the following link:
https://newintranet/Policies/gmmh-policies/informationgovernance/Documents/IG09%20V2%20Information%20Sharing%20Policy.pdf
4.4

Best Interest Decision

The concept of acting in the ‘best interest’ of people lacking the capacity to make a
decision is well established in common law. ‘Best interest’ is the overriding principle
within the Mental Capacity Act and must guide all actions. The consideration of ‘best
interest’ is only relevant once it has been shown that the person lacks capacity to
make a decision on the area in question. Staff should familiarise themselves with
the Guide to Best Interest Decision Making in Appendix 4, which includes guidance
around Best Interests Meetings.
A Best Interest Balance Sheet is available on Paris which should be completed to
support, and provide a record of, the decision-making processes that are undertaken
when making a Best Interest Decision. A Best Interest Decision Tree is also
available at Appendix 5 to assist in the decision-making process.
4.5

Decision Makers

The decision maker in a best interest decision is determined by the nature and
complexity of the decision to be made. Day to day care decisions may be made by a
paid or unpaid carer. Complex social care, finance and accommodation decisions
may be made by health and social care professionals. Doctors are the decision
makers for medical decisions while nursing staff will usually be the decision maker in
relation to care needs.
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A person who wishes to carry out an act in connection with the care or treatment of
another on the basis of their best interests (the decision-maker) will only be
protected from criminal and civil liability if they are reasonably satisfied that the
person lacks capacity in the material regard(s). The decision maker is the final
person to decide on whether or not the person has capacity, either by doing the
assessment themselves or accepting the assessment of an expert, and that the
action to be taken is in the person’s best interests. Therefore, he/she is the final
person to decide on the course of action after a best interests decision. It is the
decision maker’s responsibility to decide who needs to be consulted before the
decision is made.
4.5.1 Independent Mental Capacity Advocates (IMCAs)
Anyone who lacks capacity to consent to certain major decisions, and who does not
have someone to support or represent them, must also be referred to an (IMCA).
These decisions are:


Permanent or long term changes of accommodation (mandatory referral).



Serious medical treatment (mandatory referral).



Protective measures as part of an adult protection investigation (discretionary
referral).



Reviews of care (discretionary referral).

Please see Appendix 6 for IMCA and advocacy service contact details.
4.5.2 Designated decision-makers
The Act identifies two types of decision makers who have designated authority to
make decisions; Attorneys under an LPA and Court of Protection Appointed
Deputies.
4.5.3 Lasting Powers of Attorney (LPAs)
The Act allows a person to appoint two separate types of attorney to act on their
behalf if they should lose capacity in the future. This now includes a finance attorney,
known as a property and affairs LPA, and a health and welfare LPA who will be able
to make health and welfare decisions (including giving or refusing consent to
treatment). A health and welfare LPA can only refuse life-sustaining treatment if
provision has been made for this. LPAs came into effect in October 2007 and must
be registered with the Office of the Public Guardian before they can be used. Anyone
appointed as a health and welfare attorney will be the decision maker for the person.
(See also definition of EPA above.)
In the event that a person or their representative presents with a valid Lasting Power
of Attorney (LPA), it is imperative that its existence is clearly documented and that it
is available on Paris. Staff working with any person with an LPA/EPA should ensure
that they are familiar with the terms of the documents.
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If any member of staff has any concerns about the validity of an LPA or that anyone
holding an LPA on behalf of a person lacking mental capacity is not acting in their
best interests, then this should be discussed with their line manager in the first
instance. Advice may also be taken from local safeguarding leads. Depending on the
situation this may then be escalated to the Head of MH Legislation and Policies or
the Head of Safeguarding as legal advice may be required.
Should any person retaining mental capacity express the wish to revoke a valid LPA,
and they are not in a position to take action in this matter independently, then staff
should contact the Office of the Public Guardian:
https://www.gov.uk/government/organisations/office-of-the-public-guardian
Staff should not give a guarantee to the person that this can be facilitated, but they
should reassure the person that their wishes will be followed as far as is legally
possible.
4.5.4 Court of Protection appointed deputies
The Court of Protection has jurisdiction relating to the whole Act and is the final
arbiter for capacity matters. It has its own procedures and nominated judges. The
Act provides for a system of Court of Protection appointed deputies to replace the
former system of receivership (existing receivers became deputies on
implementation of the Act). Deputies will be able to take decisions on welfare,
healthcare and financial matters as authorised by the Court (but not be able to refuse
consent to life-sustaining treatment). They will only be appointed if the Court cannot
make a one-off decision to resolve the issues. The Court can also declare whether
someone lacks capacity and adjudicate in contact issues. Anyone appointed as a
Deputy will be the decision maker for a person.
For cases about serious or major decisions concerning medical treatment, The Trust
will make an application to the Court. If social care staff are concerned about a
decision that affects the welfare of a person who lacks capacity, the relevant local
authority should make the application.
4.6

Advance Decisions to Refuse Treatment

The Mental Capacity Act affords a legal framework with clear safeguards so that the
person may make a decision in advance to refuse treatment if they should lack
capacity in the future. These are called Advance Decisions to Refuse Treatment but
they are also known as ‘Living Wills’ or Advance Directives. However, there are
significant differences between ‘Advance Decisions’ and ‘Advance Statements’ as
illustrated in Appendix 7.
The Act sets out two important safeguards of validity and applicability in relation to
advance decisions and treatment that is necessary to sustain life. Strict
formalities must be complied with in order for the advance decision to be applicable.
These formalities are:
 The decision must be in writing, signed and witnessed.
 There must be an express statement that the decision stands “even if life is at
risk” which must also be in writing, signed and witnessed.
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If a person presents with a valid AD, the terms of the document MUST be adhered
to.
It must be remembered that the MHA in some circumstances overrides advance
decisions e.g., treatment. Equally, staff must check whether any advance decision is
in any conflict with an LPA for health and welfare. If there is any doubt as to the
validity of the document appropriate and proportionate treatment should be given
until the validity is established.
4.7

NICE Guideline (NG 108) – Decision Making and Mental Capacity

NICE have produced guidance to support staff in the implementation of the MCA.
The guidance covers decision-making and capacity in those aged 16 years and over
who may lack capacity now or in the future. The aim of the guidance is to support
practitioners in enabling individuals to make their own decisions where they have the
capacity to do and to ensure that staff keep those who lack capacity at the centre of
the decision-making process. The guidance relates to ALL individuals as it refers to
people with and without capacity and includes recommendations on:


supporting decision-making



advance care planning (including both Advance Decisions and Advance
Statements)



assessing mental capacity to make specific decisions at a particular time



best interests decision-making

The Nice Guidance for Decision Making and Capacity also contains helpful tools and
resources and can be found at the following link:
https://www.nice.org.uk/guidance/ng108
4.8

DNAR

This is a highly complex area that cannot be covered in this policy given the range of
particular issues that may be encountered. See the following link for further
information from the Resuscitation Council:
https://www.resus.org.uk/EasysiteWeb/getresource.axd?AssetID=16643&type=Full&
servicetype=Attachment
4.9

Covert medication

Covert medication involves the administration of medication in a disguised form for
example in food or drink when a person is refusing treatment necessary for their
physical or mental health and the person lacks capacity in relation to the planned
intervention. See the Procedure for the Covert Administration of Medication Policy https://newintranet/Policies/gmmh-policies/medicinesmanagement/PublishingImages/Pages/Procedures-for-the-Covet-AdminMedication/Covert%20Administration%20of%20Medication%20Policy%20v1.1.pdf
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4.10 Restraint and/or Restriction
Restraint and/or Restriction of movement under the MCA is limited but may be
authorised where it is necessary to protect the person from harm, is proportionate to
the risk of harm posed AND does not amount to deprivation of liberty (the latter of
which can only be authorised under DoLS and/or the Court of Protection). See also
the GMMH Positive and Safe Strategy:–
https://newintranet/Policies/gmmh-policies/riskmanagement/Documents/RM08%20V1%20Positive%20&%20Safe%20Strategy.pdf#
search=positive%20and%20safe
4.11 Children and Young People
4.11.16 16 – 17 years old
Under the Family Law Reform Act 1969 there is a presumption of capacity for all
aspects of medical care and treatment for people who are 16 and above. Decisions
about a young person’s capacity and best interests can be made in the same way as
for any adult. A young person is a person aged 16-17 years old. Young people over
16 years old are presumed to have capacity to consent to surgical, medical or dental
treatment and to associated procedures, such as nursing care.
4.11.2 Under 16 years old
For children aged under 16yrs the MCA does not apply.
A child under 16 years old can consent to treatment as long as they have enough
understanding and intelligence to fully appreciate what is involved in their treatment
as per the Fraser guidelines (sometimes also referred to as “Gillick competence”)
and additional consent by a person with parental responsibility is not required. A
useful guide by the NSPCC in relation to Gillick competency and Fraser guidelines
can be found at the following link: https://learning.nspcc.org.uk/media/1541/gillickcompetency-factsheet.pdf
The understanding required for different interventions will vary considerably. A child
may have the competence to consent to some interventions but not others. The
child’s competence to consent should be assessed carefully in relation to each
decision that needs to be made as it arises. “Blanket” consent forms should not be
used. The High Court can overrule a child’s refusal to accept treatment and urgent
legal advice will need to be sought in cases where this may be appropriate.
4.11.3 Risk Taking
Some adolescent risk taking can be categorised as a normal part of growing up but
some behaviours may be unhealthy and dangerous. It is necessary to separate out
these activities before making a judgement about lack of capacity. Professionals
should avoid taking a paternalistic and perhaps overly risk adverse approach as this
would be unprincipled and wrong.
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4.11.4 Consent to treatment
If a young person has capacity to consent to treatment, their decision must be
respected. Unless the young person is subject to the MHA, if the young person
makes a decision to refuse treatment this must be respected, even if someone who
has parental responsibility wishes to consent on their behalf. If the young person has
capacity, regardless of the views of a person with parental responsibility, the MCA
does not apply and the Court of Protection cannot intervene. The High Court can
make decisions in such situations but the views of a child with capacity will be given
considerable weight.
If a young person aged 16 – 17 does not have capacity to make a decision under the
MCA the decision could be made using the MCA or could be made by the person
with parental responsibility [NOTE: this issue is being considered by the Supreme
Court at the moment in the Re: D case. As of 04/04/2019 there is no confirmed date
on which the judgment will be given.
4.11.5 Parental responsibility
Parental responsibility should always be clarified as it is not always the birth parent
who has it:


A Mother automatically has parental responsibility for her child unless the
child is adopted by someone else.



A Father who is married to the Mother at the time of the birth or if the child is
jointly adopted has parental responsibility.



From 1st December 2003 an unmarried Father that jointly registered the birth
with the Mother and is named on the birth certificate has parental
responsibility. Unmarried fathers and others not named on the birth certificate
prior to this ruling can gain parental responsibility through a parental
agreement with the Mother or through a court order.



Step-Parents can acquire parental responsibility through a parental
agreement with the Mother/Father or through a court order.



If the child involved is in care proceedings, parental responsibility can be
assigned to the person they are living with e.g. through a Special
Guardianship Order.



If the child is subject to a care order then the local authority will have shared
parental responsibility. This gives the local authority the power to give
consent on the child’s behalf, but if other people with parental responsibility
disagree with the local authority then the High Court may have to adjudicate.



When providing treatment to children looked after by the local authority it is
very important to establish the nature of their involvement. For a child subject
to a care order, the local authority shares parental responsibility and so can
consent to medical treatment on behalf of a child who lacks capacity.
However, for children accommodated by the local authority under section 20
of the Children Act 1989, the local authority does not share parental
responsibility and so cannot consent on behalf of the child.
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4.11.6 Parental responsibility and decision-making
There are two points that should be considered when adults with parental
responsibility are making decisions for a child:



Is the decision one that a parent would be expected to make?
Are there any indications that the parent may not be acting in the child’s best
interest?

When a child or young person lacks capacity the person with parental responsibility
should normally make the decision. If the decision involves complex, invasive and/or
controversial treatment, the young person is resisting or the parents’ decision making
conflicts with those of the young person, then the relevant processes should be
followed. For children aged 0 – 16 this may require authorisation by the High Court;
for ages 16 and above, the case will go to the Court of Protection.
If the young person is un-befriended then a referral to advocacy should be made.
IMCAs will only work with those aged 16 and above. Please see Appendix 5 for
Advocacy contact details.
4.11.7 Information sharing in relation to children
If information is to be shared with the parents of a Fraser competent child, then the
child’s agreement to share information should be obtained and documented in the
clinical records. It is good practice to share information with the parents of a Fraser
competent child under the age of 16. The extent of the information shared should be
discussed with the child and their agreement sought. Where there are safeguarding
concerns, information may need to be shared with parents in the absence of an
agreement. If the child refuses to share information and, despite working to obtain a
compromise and there are associated risks if the information is not provided, consult
the Trust’s Caldicott Guardian.
If a child is deemed to not be Fraser competent, this needs to be evidenced in an
appropriate Mental Capacity Assessment, relevant to their age. Where a child is not
Fraser competent, the person with Parental Responsibility can consent to treatment
on their behalf. Parents would need to be made aware of the nature and purpose of
the treatment and this would need to be fully documented in the clinical records.
The Government has also provided guidance around this subject; ‘Information
sharing - Advice for practitioners providing safeguarding services to children, young
people, parents and carers,’ can be accessed at the following link:
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attach
ment_data/file/721581/Information_sharing_advice_practitioners_safeguarding_servi
ces.pdf
4.12

Deprivation of Liberty Safeguards (DoLS)

4.12.1 Introduction
DoLS were introduced in 2009 as an addendum to the Mental Capacity Act (MCA)
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2005 framework to address the problem that arises when a person does not have
the mental capacity to make an informed decision about care or treatment requiring
restrictions that amount to a Deprivation of liberty.
The DoLS provide legal protection for those people lacking capacity who are 18 or
over and who are, or may become, deprived of their liberty within the meaning of
Article 5 of the European Convention of Human Rights in a hospital or care home,
whether placed under public or private arrangements or under the control of the
state.
4.12.2 Determining deprivation of liberty
On the 19 March 2014 the Supreme Court handed down its judgment in the case of
P v Cheshire West and Chester Council and P & Q v Surrey County Council [2014]
UKSC 19. This can be accessed on http://www.bailii.org/uk/cases/UKSC/2014/19.pdf
The key point arising from the Supreme Court judgment was the introduction of a
revised test to determine whether or not a deprivation of liberty is occurring known as
the “acid test”. The two questions which now must be applied are:1. Is the person subject to continuous supervision and control? Continuous
supervision and control refers to oversight even when the person is not in
the line of sight, it must amount to supervision and have a clear element of
control.
And
Is the person free to leave? Free to leave – the person may not be asking to
go or showing this in their actions but the important factor is how staff would
react if that person did try to leave permanently or if a relative or friend asked
to remove them.
The Supreme Court ruled that the following factors are no longer relevant in
determining whether a person is deprived of their liberty:
-

the person’s compliance or lack of objection;

-

the relative normality of the placement (whatever the comparison made); and

-

the reason or purpose behind a particular placement

Other questions to consider would be:
-

Is the care regime more than mere restriction of movement?

-

Is the person being confined in some way beyond a short period of time?

-

Is the care regime the least restrictive option available?

-

Is the care regime in the person’s best interests? (Even if it is, it may still be a
deprivation of liberty requiring authorisation.)

-

Is the person being prevented from going to live in their own home, or with
whom they wish to live?
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4.12.3 DoLS eligibility
A person is not eligible for a DoLS Standard Authorisation if they are:
Detained as a hospital in-patient under sections 2, 3, 4, 35, 36, 37, 38, 44,
45A, 47, 48 or 51 the MHA.
A person may be eligible for a DoLS Standard Authorisation if they are:
-

Subject to hospital treatment regime but not detained and are required to live
elsewhere i.e. persons on section 17 leave or subject to conditional discharge.
Providing the deprivation of liberty does not conflict with a requirement
imposed on them under the MHA

-

or who are subject to a guardianship order providing the deprivation of liberty
does not conflict with a requirement imposed on them under the MHA

-

the person is within the scope of the MHA and could be detained in hospital
and therefore an application could be made under section 2 or section 3 MHA
and is an “objecting” mental health service user.

4.12.4 Limitations of DoLS
Being subject to DoLS does not restrict the person from leaving the premises
temporarily if it is agreed that it is in their best interests and a full assessment of risk
has been carried out.
DoLS cannot authorise treatment and cannot be used to prevent contact between
the person and others. If staff are concerned about this they should speak to their
line manager. Depending on the circumstances a safeguarding referral may be
needed. Legal advice should be sought if staff believe it necessary to prevent
certain individuals having contact with someone.
4.13

DoLS in certain circumstances

4.13.1 Children and Young People
There are likely to be a number of children and young people who are deprived of
their liberty in various settings. However a deprivation of liberty will be lawful if
authorised under one of the following statutes:
- section 25 of the Children Act 1989, which provides for the placement of
looked after children in secure accommodation;
-

the Mental Health Act 1983;

-

the youth remand provisions of the Legal Aid, Sentencing and Punishment of
Offenders Act 2012; or

-

the custodial sentencing provisions of the Power of Criminal Courts
(Sentencing) Act 2000
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4.13.2 Children under 16
If a child under 16 is NOT under a care order then his/her consent is required to
authorise what would be a deprivation of liberty if he/she is Fraser competent. If the
child is not Fraser competent, his/her parents can authorise a deprivation of liberty in
the exercise of parental responsibility.
If a child under 16 IS under a care order i.e. a looked after child under an interim or
final care order and is deprived of his/her liberty, the deprivation will need to be
authorised by the High Court whilst the care proceedings continue in the Family
Court. This includes children detained in hospital if the MHA cannot be used for any
reason.
4.13.3 16 and 17 year olds
For 16 and 17 year olds who are not under a formal care order and are deprived of
their liberty, and who lack capacity to consent to the arrangements, a person with
parental responsibility can give valid consent for the deprivation. [NOTE: this is the
law as of 04/03/2019 but it is being reviewed by the Supreme Court in the Re: D
case.]
If a young person has capacity and refuses to consent to the arrangements giving
rise to the deprivation of liberty, the High Court has the power to over-rule the child in
cases of serious risk to life or health.
For children and young people that are 16 and 17 years old who are “looked after”
under an interim or final care order, and who are deprived of their liberty, the
deprivation will need to be authorised by the Court. If the 16 or 17 year old lacks
capacity under the MCA then the authorisation can be given by the Court of
Protection. If the child has capacity under the MCA then the case would go to the
High Court.
4.13.4 DoLS in domestic settings (DiDS)
The Supreme Court held that a deprivation of liberty can occur in domestic settings
where the State is responsible for imposing such arrangements. This will include a
placement in a supported living arrangement, shared care and extra care housing in
the community. DoLS is not available to authorise these cases, so any deprivation of
liberty will require authorisation by the Court of Protection via the Re X procedure.
The Re X Procedure was launched by the Court of Protection to streamline the
procedure in November 2014 with a view to dealing with an increased demand for
such applications. This is known as the “Re X procedure” and is supported by a new
Court of Protection application form and a new practice direction.
4.13.5 Assessments required before giving a standard authorisation
As soon as the supervisory body has confirmed that the request for a standard
authorisation should be pursued, it must obtain the relevant assessments to
ascertain whether the qualifying requirements of the deprivation of liberty safeguards
are met. The supervisory body has a legal responsibility to select assessors who are
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both suitable and eligible. Assessments must be completed within 21 days for a
standard deprivation of liberty authorisation, or, where an urgent authorisation has
been given, before the urgent authorisation expires. The assessments are:
-

age assessment - The purpose of the age assessment is simply to confirm
whether the relevant person is aged 18 or over. This is because the
deprivation of liberty safeguards apply only to people aged 18 or over. For
people under the age of 18, a different safeguards process applies.

-

no refusals assessment - to establish whether an authorisation to deprive
the relevant person of their liberty would conflict with other existing authority
for decision-making for that person. This could include an advance decision or
a valid decision of a deputy or LPA for health and welfare.

-

mental capacity assessment - to establish whether the relevant person
lacks capacity to decide whether or not they should be accommodated in the
relevant hospital or care home to be given care or treatment. The assessment
refers specifically to the relevant person’s capacity to make this decision at
the time it needs to be made. The starting assumption should always be that a
person has the capacity to make the decision.

-

mental health assessment - to establish whether the relevant person has a
mental disorder within the meaning of the Mental Health Act 1983. That
means any disorder or disability of mind, apart from dependence on alcohol or
drugs. It includes all learning disabilities. This is not an assessment to
determine whether the person requires mental health treatment.

-

eligibility assessment – as highlighted above

-

best interests assessment - to establish, firstly, whether deprivation of
liberty is occurring or is going to occur and, if so, whether it is in the best
interests of the relevant person to be deprived of liberty; whether it is
necessary for them to be deprived of liberty in order to prevent harm to
themselves; whether deprivation of liberty is a proportionate response to the
likelihood of the relevant person suffering harm and the seriousness of that
harm.

The Association of Directors of Social Services (ADASS) have produced standard
DoLS forms which can be used to complete the assessment. The assessment must
include a minimum of two assessors. The BIA and mental health assessors must be
different people. These forms can be found here:
https://www.adass.org.uk/mental-health-drugs-and-alcohol/public-content/new-dolsforms
4.14 DoLS Procedure and CQC Notification
All DoLS forms (applications and authorisations) must be uploaded to Paris and sent
to the supervisory body. Ward staff must also pursue applications with the
supervisory body to ensure that authorisations or non-approvals are received.
Supervisory body (DoLS Leads) contact details are available in Appendix 5.
Please inform your local MHA office of any impending or current inpatient
DoLS application and authorisations on your ward by sending copies of the
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documentation to the following email address. The MHA office will then
complete the CQC DoLS Notification: gmmh-ft.dolsapplications@nhs.net
4.15

Liberty Protection Safeguards (LPS)

In July 2018, the Government published a Mental Capacity (Amendment) Bill, which
if passed into law will reform DOLS and replace them with a scheme known as the
Liberty Protection Safeguards (although the term is not used in the Bill itself). The Bill
draws heavily on the Law Commission’s proposals for reforming DOLS and it may be
challenged as the Bill goes through Parliament.
5

Training Requirements

All staff need to be aware of MCA and DOLS. Training is delivered as part of the
mandatory Safeguarding Adults training and specific staff groups are identified for
the level of training required related to their role in the Training Needs Analysis.
Additional training can be accessed through the Learning Hub as well as local and
regional training events.
The quality of clinical care and patient advocacy is of upmost importance. One has to
be mindful however that, as a regulated business, the Trust needs to be able to meet
Care Quality Commission and Commissioning quality and performance requirements
relating to Mental Capacity Act and DOLS. If not, then this could lead to deregulation and loss of income and/or litigation.
6

Monitoring

Minimum
Requirement

Frequency

Process for
monitoring

Evidence

Responsible
Individual(s)

Response
Committee(s)

Compliance

Annually

Annual MHA
report

Report

Head of MH
Legislation

MHACC

The Trust will monitor the use of this policy through the Mental Health Act and Mental
Capacity Act Compliance Committee and the local MHA Monitoring groups on a bimonthly basis. All staff are responsible for escalating issues with the procedures and
policy through line managers to the Head of MH Legislation and Policies and/or the
Mental Health Act Compliance Committee as necessary.

The Mental Health Act and Mental Capacity Act Compliance Committee will be
responsible for ensuring an audit of the use of this policy is carried out annually, and
will consider how any learning requirements will be addressed with staff.
7

Resource/Implementation Issues

No resource issues.
8

Risk Issues

Non-compliance could lead to claims and breach of the statutory framework.
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9

Requirements, Supporting Documents and References

9.1

Requirements

This policy should be read in conjunction with the MCA Code of Practice.
9.2

Supporting Documents



Information Sharing Policy: https://newintranet/Policies/gmmhpolicies/informationgovernance/Documents/IG09%20V2%20Information%20Sharing%20Policy.p
df



Procedure for the Covert Administration of Medication Policy https://newintranet/Policies/gmmh-policies/medicinesmanagement/PublishingImages/Pages/Procedures-for-the-Covet-AdminMedication/Covert%20Administration%20of%20Medication%20Policy%20v1.1
.pdf



Consent to Treatment Policy: https://newintranet/Policies/gmmhpolicies/mentalhealth/PublishingImages/Pages/consent_to_treatment/Consent%20to%20Tre
atment.pdf



GMMH Positive and Safe Strategy:
https://newintranet/Policies/gmmh-policies/riskmanagement/Documents/RM08%20V1%20Positive%20&%20Safe%20Strate
gy.pdf#search=positive%20and%20safe

9.3

References



MCA Code of Practice:
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/
attachment_data/file/497253/Mental-capacity-act-code-of-practice.pdf



Choice and Medication website: (https://newintranet/Policies/gmmhpolicies/mentalhealth/PublishingImages/Pages/consent_to_treatment/Consent%20to%20Tre
atment.pdf.



Resuscitation Council:
https://www.resus.org.uk/EasysiteWeb/getresource.axd?AssetID=16643&type
=Full&servicetype=Attachment



NICE Guideline (NG 108) – Decision Making and Mental Capacity:
https://www.nice.org.uk/guidance/ng108



NSPCC Gillick competency and Fraser guidelines – Balancing children’s
rights with the responsibility to keep them safe from harm, September 2018:
https://learning.nspcc.org.uk/media/1541/gillick-competency-factsheet.pdf



Information sharing - Advice for practitioners providing safeguarding services
to children, young people, parents and carers:
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https://assets.publishing.service.gov.uk/government/uploads/system/uploads/
attachment_data/file/721581/Information_sharing_advice_practitioners_safeg
uarding_services.pdf


P v Cheshire West and Chester Council and P & Q v Surrey County Council
[2014] UKSC 19: http://www.bailii.org/uk/cases/UKSC/2014/19.pdf



ADASS standard DoLS forms: https://www.adass.org.uk/mental-health-drugsand-alcohol/public-content/new-dols-forms

10

Subject Expert and Feedback

Christine Diamond, Head of MH Legislation and Policies, Tel – 0161 358 2137,
Email – Christine.diamond@gmmh.nhs.uk
11

Review

This document will be reviewed in five years or sooner in the light of organisational,
legislative or other changes.
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Appendix 1 - Deciding whether the MHA and/or MCA is available to be used
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Appendix 2 - Admission flowchart
Provide information to the patient about why being in hospital is of benefit to them and the risks if they were not
in hospital to receive care and treatment and why this cannot be delivered effectively in the community.
Do you have reason to believe that the patient has not:
 Understood some, or all, of the information you have given them? OR
 Retained the information for long enough to make a decision? OR
 Weighed up the risks/benefits of having/not having the care, treatment, examination or other
alternatives? OR
 Been able to communication the outcome of their decision making by any means? OR
 Is the patient unconscious, heavily sedated or has a low GCS score?
Yes

No

Is the patient happy to be admitted to/remain in
hospital to receive the proposed care and treatment?

Document that in your opinion the patient
does not have the mental capacity to decide
whether to come into hospital/remain in
hospital, as they are unable to retain/weigh
up/communicate.
Consider all the restrictions that will be or are
being placed on the patient in order to deliver
the care/treatment proposed in hospital. Is
the overall package of care, and any necessary
restrictions, in the best interests of the patient
or is it mainly to ensure the safety and the
protection of others?

Yes

No

The patient will be/is in
hospital voluntarily and
must be free to leave at any
point.

The MHA provides the
only lawful authority
for admitting the
patient to, or keeping
them in, hospital. If
the MHA cannot be
used the patient
should not be admitted
or should be allowed
to leave.

Where the proposed care
and treatment is for mental
disorder the MHA should be
used if the patient is likely to
change their mind and want
to leave and this would not
be appropriate due to risk or
the patient is likely to refuse
treatment.

To ensure safety
and protection of
others.

Best interests of
the patient.

The MCA does not
provide sufficient
lawful authority for
admitting the patient
or keeping them in
hospital. The MHA
should be used where
necessary and
appropriate.

Consider the impact of the restrictions eg frequency, duration, force and resistance on:








The patient’s ability to leave the ward and contact with others
The patient’s freewill due to medication
The patient’s movement through and within the ward environment
The patient’s privacy and dignity
The patients daily activities
The patient’s discharge
Consultation with patient/family

Do the restrictions amount to a deprivation of liberty?
Is the person under continuous/complete supervision and control and not free to
leave? (the “Acid Test”)
(
Yes

Does the patient meet the criteria for detention under the MHA?
Yes

The MHA should be used as
the lawful authority for
admitting the patient to, and
keeping them in, hospital.
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Appendix 3 – Seven golden rules of information sharing

1. Remember that the General Data Protection Regulations (GDPR), Data
Protection Act 2018 and the Human Rights law are not barriers to justified
information sharing, but provide a framework to ensure that personal
information about living individuals is shared appropriately.
2. Be open and honest with the individual (and/or their family where appropriate)
from the outset about why, what, how and with whom the information will, or
could be shared, and seek agreement, unless it is unsafe or inappropriate to
do so.
3. Seek advice from other practitioners, or your information governance lead, if
you are in doubt about sharing the information concerned, without disclosing
the identity of the individuals where possible.
4. Where possible, share information with consent, and where possible, respect
the wishes of these who do not consent to having their information shared.
Under the GDPR and DPA 2018 you may share information without consent
if, in your judgement, there is a lawful basis to do so, such as where safety
may be at risk. You will need to base your judgment on the facts of the case.
When you are sharing or requesting personal information from someone, be
clear of the basis upon which you are doing so. Where you did not have
consent, be mindful that an individual might not expect the information to be
shared.
5. Consider safety and wellbeing, base your information sharing decisions on
considerations of the safety and wellbeing of the individual and others who
may be affected by their actions.
6. Necessary, proportionate, relevant, accurate, timely and secure; ensure that
the information you share is necessary for the purpose for which you are
sharing it, is shared only with those individuals who need to have it, is
accurate and up-to-date, is shared in a timely fashion and is shared securely.
7. Keep a record of your decision and the reasons for it – whether is to share
information or not. If you decide to share, then record what you have shared,
with whom and for what purpose.
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Appendix 4 – Guide to Best Interest Decision Making
Best interest decisions can only be considered once the person has been assessed
as lacking mental capacity.
1. Introduction
One of the five main principles of the Mental Capacity Act is that an act done, or
decision made, under this Act for or on behalf of a person who lacks capacity must
be done, or made, in his/her best interests. This is regardless of who the decisionmaker is (e.g. family carer or paid care worker) and regardless of the decision to be
made (e.g. what to wear or where to live). See following exceptions:
Exceptions - Decisions that cannot be made under the MCA. No one (including the
Court of Protection) can make a decision on another’s behalf about:
 Consenting to marriage or a civil partnership.
 Consenting to have sexual relations.
 Consenting to a decree of divorce being granted on the basis of two years’
separation.
 Consenting to a dissolution order being made in relation to a civil partnership
on the basis of two years’ separation.
 Consenting to a child being placed for adoption by an adoption agency.
 Consenting to the making of an adoption order.
 Discharging parental responsibilities in matters not relating to a child’s
property.
 Giving a consent under the Human Fertilisation and Embryology Act 1990
(c.37).
 Voting at an election for any public office or at a referendum.
Nothing in the Act affects the law relating to murder, manslaughter or assisted
suicide
Medical treatment for mental disorder of a person who is under Part IV of the Mental
Health Act 1983 is not covered by the Mental Capacity Act 2005.
IV of the Mental Health Act 1983
There are extra rules relating to carrying out research with people who lack capacity
to consent to the research.
4. Who is the decision-maker?
See sections 4.3.3 and 4.5 of this policy.
5. Deciding what is in the person’s best interests
The ‘Principles to follow’ and ‘Steps to take’ are known as the statutory checklist,
which is taken from the Act. These have been reorganised below to make it easier to
apply in practice.
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In making a best interest decision, you need to consider the person’s current and
future interests, weigh them up and decide which course of action is, on balance, the
best course of action for that person.
5.1 Principles to follow (Statutory checklist):







Consider whether the person will regain capacity and, if so, whether the decision
can be put off until then. This includes considering whether the person has
fluctuating capacity or will develop skills that will lead to them gaining capacity to
make this decision for themselves in the future. A short-term decision may need
to be made if the person may be able to make a long-term decision for
themselves in the future, or the decision may be able to be put off altogether.
If the decision concerns life-sustaining treatment, the decision-maker must not be
motivated by a desire to bring about the person’s death.
Avoid discriminating against the person, e.g. by making an assumption about
what would be in their best interests (for example, assuming that adults with
learning difficulties are better off not living with their parents).
You need to take the following steps and have a reasonable belief that the
decision you make is in the person’s best interests.
The steps also apply to donees (holders) of Lasting Powers of Attorney and
court-appointed Deputies.

5.2 Steps to take:




Consider all the circumstances of which you are aware and which it would be
reasonable for you to regard as relevant.
Permit and encourage the person to participate in the decision (you must have
tried to help them to make the decision for themselves and now need to continue
to keep them involved in, and informed about, the decision-making process).
Consider (as far as is reasonably ascertainable – this means considering all
possible information in the time available) the person’s:
 Past and present wishes and feelings (These may have been expressed
verbally, through behaviour, emotional responses or habits or in writing. It is
important to be sure that other people have not influenced the person’s views
– an advocate could help the person to express their views.).
 Beliefs and values that would influence their decision if they had capacity to
take it (e.g. religious, cultural, moral or political. The person may have
previously set out their beliefs and values in a written statement.).
 The other factors the person would be likely to consider if they could do so
(e.g. the effect of the decision on other people, obligations to dependants, the
duties of a responsible citizen).
 You need to seek the views of the people listed in the paragraph below about
the person’s wishes, feelings, beliefs, values and factors they would consider.
 You must not try to take the choice that you think the person would have
made; instead you must take their views into account as one part of making
the best interests decision. However, if the person has made a written
statement and your decision does not follow this, you must specifically record
the reasons why.
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Take into account, if it is practical and appropriate to consult them, the views of the
following people on what is in the person’s best interests. In weighing up these
views, consider how long the contributor has known the person and what their
relationship is (including any conflicts):
 Anyone named by the person to be consulted.
 Anyone engaged in caring for the person.
 Anyone interested in the person’s welfare.
 Any donee (holder) of a Lasting Power of Attorney or a court-appointed Deputy.
6. Referral to an IMCA
Please see section 4.5.1 of the MCA/DoLS policy and also Appendix 6.
7. The Balance Sheet Principle
In taking best interests decisions in court, Judges have often used the ‘balance
sheet’ principle, drawing up a list of the emotional, medical, social and welfare
benefits and disadvantages (including the likelihood of each benefit or disadvantage
occurring) of the proposed alternatives. It may be helpful to work through the
statutory checklist to try to ensure you do not miss any of the relevant factors. A Best
interest Balance Sheet is available on Paris to assist in the decision-making process.
7.1 Least restrictive principle
Before the decision is made, regard must be had as to whether the purpose for
which it is needed can be as effectively achieved in a way that is less restrictive of
the person’s rights and freedom of action.
7.2 Other factors to consider




Do not make the decision based on what you would want to do if you were the
person lacking capacity to take that decision.
What is in the person’s best interests may change over time so it is important to
regularly review their best interests.
The decision could benefit someone else, as long as it is in the person’s best
interests.

8. Recording
It is important to record the following information:
 How the decision about the person’s best interests was reached.
 If the person has made a written statement and your decision does not follow
this, you need to specifically record the reasons for this.
 What the reasons were for reaching the decision.
 Who was consulted to help work out best interests.
 What particular factors were taken into account.
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9. Best interests meetings
Best interest meetings should be held when the decision-maker would like formal
support from the multi-disciplinary team to make the decision; or when there is an
unresolved dispute between the decision-maker and family members or other
professionals. The meetings should be chaired by the senior member of staff in the
decision-maker’s team. In particularly complex cases, the Adult Safeguarding Lead
could be asked to chair the meeting.
9.1 Role of the chair
Before the meeting:
 Confirm that a mental capacity assessment has been carried out and the person
does lack the capacity to make the relevant decision.
 Be clear what decision or decisions need to be made and when. Ensure that they
are not decisions that cannot be made by anyone else on the person’s behalf or a
decision about serious medical treatment that needs to be brought before the
Court of Protection.
 Ensure that all the relevant people are invited to the meeting (including the
person in line with the Care Act), and if they cannot attend, they are asked to
provide information to be shared at the meeting. Relevant people include the
person responsible for implementing the decision, key staff who currently care for
the person, any involved family members or friends and (if they have been
appointed) anyone named by the person as someone to be consulted and any
done (holder of Welfare LPA) or deputy.
 Ensure that there is someone available to take notes of the meeting, who is
different from the chair. Ideally a minute-taker, who is not involved in providing
information at the meeting, should attend.
During the meeting
 Introductions, including ground rules.
 Purpose of the meeting. The chair will need to outline the decision or decisions to
be made. The chair should set out the aim of the meeting, i.e. to reach a shared
decision as to what is in the person’s best interests.
 Invitation to the participants to share information about the relevant factors.
 Discussion to enable the participants to pull the information together and weigh it
up. The chair should encourage all present to participate and not allow anyone to
dominate.
 Summary of information and factors to be considered.
 Best interests decision. It may be appropriate at this point to ask each participant
what they consider, on the balance of probability, the best interests decision
should be and why. Aim to reach agreement. If the decision-maker cannot reach
an agreement with the other participants, the reasons for this should be explained
and recorded at the meeting and the chair should make the participants aware of
the means they have to challenge the decision.
After the meeting the chair will review and distribute the minutes.

Ref: MH17
Status: Approved

Issue date: 29/03/2019
Next review date: 28/03/2024

Version number: 1.0
Page 38 of 42

Mental Capacity Act and Deprivation of Liberty Safeguards Policy
10. Disputes




An advocate may be able to help settle a disagreement simply by presenting a
person’s feelings to their family, carers or professionals.
Mediation can help to settle a dispute informally.
If family, friends, carers or an IMCA disagree with the decision-maker’s best
interests decision, they can follow the usual local complaints procedure.

11. Court of Protection
Please seek advice when considering an application to the Court of Protection,
which may include the following:
11.1 Health and welfare decisions
Certain major decisions about a person's social care, serious healthcare issues and
some major medical treatments need to be made by the Court of Protection.
If there is a major disagreement regarding a serious decision, for example, where
someone should live, the decision-maker should consider with their line manager the
appropriateness of making an application to the Court of Protection.
The person themselves (with support) may apply to the Court of Protection, in most
cases without permission.
The Court of Protection can make a declaration as to whether the person has mental
capacity in relation to the decision in question; and whether a specific act relating to
a person’s care or treatment is lawful (whether or not the act is proposed or has
already been carried out).
If someone suspects that a person who lacks mental capacity to make decisions to
protect themselves is at risk of harm or abuse from a named individual, the Court of
Protection could make an order preventing that individual from contacting the person.
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Appendix 5 - Best Interest Decision Tree
(Following the mental capacity assessment)
Can the decision be delayed?

NO

YES

Is the decision urgent?
NO

Delay the decision and re-assess
capacity when the decision has to
be made if there is any chance that
the person may regain the capacity
to make the decision

YES

Is there an Advance Decision to
Refuse Treatment (ADRT), Attorney
or Court Deputy in place that would
cover this specific decision?
NO

YES

- Identify the decision-maker
- Consider the need for an IMCA
- Follow the Best Interests Checklist
(Code of Practice, pp.71-2)
- Consider any written statements
of wishes
- Hold a Best Interests Meeting if
possible

Follow the ADRT and/or
consult with the
appropriate person and
offer a Best Interests
Meeting or advice to help
them make the decision

Do your best to follow the
‘non-urgent’ route as much as
possible in the time available
- Section 5 of the MCA (2005)
provides “protection from
liability so that (carers and
professionals) can act in
connection with the person’s
care or treatment….. as long
as it is in the person’s best
interests” (Code of Practice,
p.94)
- You must have “reasonable
grounds for believing that the
action is in the best interests
of the person who lacks
capacity” (Code of Practice,
p.102)

Record the decision and the reasons for it
Consider any restrictions imposed by the agreed decision

No restraint or
restriction is
required:
Section 5 (MCA)

Some restriction is required:
Record WHY it is necessary,
proportionate and in the person’s
best interests (duration, e.g., 3
days) Section 6 (MCA)

A deprivation of
liberty is required:
Follow authorisation
process – DoLS / LPS

Monitor and review the decision at an appropriate time point

Implement the decision
Dr Janice Mackenzie, Consultant Clinical Neuropsychologist, 2019
With thanks to Emma Fowler, Trainee Clinical Psychologist
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Appendix 6 - GMMH Advocacy services and Local MCA/DoLS Leads

Advocacy Contact Details
Junction 17
Gardener
Unit
Adult
Forensic
Services
John
Denmark
Unit
Chapman
Barker Unit
Salford
Trafford
Bolton

Manchester

Mind in
Salford
Coram
Voice
Mind in
Salford

0161 212
4880
0808 800
5792
0161 212
4880

https://www.mindinsalford.org.uk/advocacyhome-2/advocacy/resources/
help@coramvoice.org.uk

SignHealth

020 3947 Frank Essery - fessery@signhealth.org.uk
2600

Mind in
Salford
Mind in
Salford
Advocacy
Focus
Bolton
Advocacy
Hub
Gaddum
Centre

0161 212
4880
0161 212
4880
0300 323
0965
01204
543930

https://www.mindinsalford.org.uk/advocacyhome-2/advocacy/resources/

https://www.mindinsalford.org.uk/advocacyhome-2/advocacy/resources/
https://www.mindinsalford.org.uk/advocacyhome-2/advocacy/resources/
Chester Road, Stretford, M16 9HD
referral@boltonadvocacy.org.uk

0161 214 advocacy@gaddum.co.uk
3904

Local Authority MCA/DoLS Leads
Salford

Martin Sexton

Bury

Jacqui Cross

Bolton

Martin
Challender
Neil
Humphreys
Adegoke
Anjorin

Trafford
Manchester
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0161 686
7212
0161 253
5386

martin.sexton@salford.gov.uk
j.cross@bury.gov.uk
martin.challender@bolton.gov.uk

0161 912
2036
0161 219
2199

Neil.humphreys@trafford.gov.uk
Adegoke.anjorin@manchester.gov.uk
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Mental Capacity Act and Deprivation of Liberty Safeguards Policy
Appendix 7 - Advance Decisions and Advance Statements
What is an Advance Decision?
An Advance Decision allows an individual to record any medical treatments that they
don’t want to be given in the future, in case the person later become unable to make
or communicate decisions for themselves. Advance Decisions are legally binding
and are sometimes called a Living Will or an Advance Directive. Advance Decisions
can be changed at any time and should be regularly reviewed with the individual to
take account of any changes in circumstances or wishes.
What is an Advance Statement?
An Advance Statement allows an individual to record their wishes, feelings, beliefs
and values in case they later become unwell and need care or medical treatment. It
is not legally binding but should be considered in all cases where a person has lost
capacity and a best interest decision needs to be made.
What is the difference between the two?
An Advance Decision is legally binding and only covers refusals of medical
treatment, whereas an Advance Statement is not legally binding and can include any
aspect that an individual feels is important in relation to their health or care. An
Advance Statement and an Advance Decision can be in place at the same time. If
the person feels that there are situations where they would not want certain medical
treatment then they should be supported to complete an Advance Decision.
What are the benefits of having one or both?
If an individual loses capacity to make a decision and they have made an Advance
Decision and/or an Advance Statement when capacitous, it helps those providing
care, support and treatment understand what the person’s wishes would have been
in a particular situation. However, if the Advance Statement or Advance Decision
does not cover the particular situation where a decision needs to be made then the
instructions that the person has made will assist the decision maker in reaching a
decision that may reflect what the person would have wanted.
What are the exceptions to an Advance Decision?








If the person is detained under the MHA then this can override most treatment
decisions made in an Advance Decision. However, an Advance Decision not to
have ECT administered cannot be overridden.
Where preferences, rather than refusals, have been made for a certain type of
medical treatment, this is not legally binding but should be taken into account.
If the Advance Decision does not make the treatment refusal clear.
If the Advance Decision has since been cancelled.
If there is an LPA and the attorney has the power to make the same decisions.
If the person has since regained capacity and can now make the decision.
If there is a change of circumstances which means the person might not make
the same decision at the time the decision needs to be made.
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